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LEGAL ACTION OF WISCONSIN, INC.
MADISON OFFICE
Serving Columbia, Dane, Dodge, Green, lowa, Jefferson, Lafayette, Rock and Sauk Counties

31 South Mills Street, Madison, Wisconsin 53715
Phone (608) 256-3304 Toll-free (800) 362-3904 Fux (608) 256-0510 Web www.legalaction.org

January 24, 2007

Representative Sheryl Albers
State Capitol

P.O. Box 8952

Madison, WI 53708

Re:  Amendmentto S. 767.405 (14) (b) to require that the results of a legal custody and
Physical placement study in a family law action be introduced in accordance with the
rules of evidence, so that a party may cross examine a witness about the custody and
physical placement recommendations that are made to the court.

Dear Representative Albers:

I'may be mistaken, but [ thought I heard you raise some question last session about the evidence
that is involved in the legal custody and physical placement studies that are performed in family
law actions. We have a concern about s. 767.405 (14)(b), because it allows the court to make
legal custody and physical placement recommendations a part of the record, without ever
requiring the persons who performed the study to appear in court to explain how they reached
their conclusions and without ever allowing the parties to cross examine them.

I'know that you have some extensive experience in theses cases, so I was wondering whether you
have the same concern about the operation of that statute as we do. If you do, we would like to
ask whether you would be interested in authoring legislation that would make the following
simple amendment to the statute, by adding the last sentence below (attached is a copy of the
statutes):

767.405 (14) (b) The person or persons investigating the parties under par. (a) shall
complete the investigation and submit the results to the court. The court shall make the
results available to the parties. The report shall be a part of the record in the action, unless
the court orders otherwise. If the report is to be made a part of the record in the
action it shall be offered and incorporated in accordance with the rules of evidence.

What happens now, under the statutes, is that a legal custody and physical placement study, that
is commissioned by the county — or two or more contiguous counties — makes recommendations
about who is to get physical placement or legal custody, without giving the parties the
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opportunity to ask questions about how the study was done or how the recommendations were
arrived at. Now, if the parties are smart enough, or if they have attorneys, they might get the
judge to allow them to ask that the recommendations be introduced in accordance with the rules
of evidence. But there is no guarantee that will happen. And if they are not represented by
attorneys, it is almost certain not to happen, because the lay person does not understand that this
can be requested.

The requirement that the report be introduced in accordance with the rules of evidence simply
requires that the person who conducted the study, or a qualified supervisor, be required to take
the stand and tell the court how the study was done and how the recommendations were arrived
at. This allows a party to the action to ask or cross examine the witness to make sure that the
study was done properly and that there was no misleading or false information that was involved
in the making of the report. By following this procedure, the court is given an opportunity to
more correctly evaluate the recommendations that are being made.

The importance of this is that, the statutes require that the following very significant issues be
investigated by these studies, under s. 767.405 (14)(a)

L The conditions of the child’s home.
2. Each party’s performance of parental duties and responsibilities relating to the
child.

2m.  Whether either party has engaged in interspousal battery, as described in s.
940.19 or 940.20(1m), or domestic abuse, as defined in s. 813.12 (1)(am).
3. Any other matter relevant to the best interest of the child

The custody and placement studies are performed either directly by county staff (family court
counseling) or they are performed by entities that are contracted with through mediators or family
court counseling. The social workers and others who engage in the study are making
recommendations about which parent will have what legal custody rights and which parent will
have physical placement for what period of time. These are very important matters for both the
parents and for the children.

As you know, the right to legal custody confers upon a parent the right to make major decisions
regarding a child’s education, religion, medical treatment, ability to obtain a motor vehicle
license, and the like. The right to physical placement determines how long and how regularly a
parent may live with a child and under what circumstances.

These are profound interests for parents. Without any question being given to these
recommendations, the court will simply incorporate the recommendations into the record. Those
recommendations will likely result in orders and judgments being entered to enforce the
recommendations. Once judgements or orders are entered, they are difficult to undo at a later
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stage. Under s. 767.451, legal custody and physical placement orders may not be revised within
two years after they are initially entered, unless a party can show that they are physically or
emotionally harmful to the child. After two years, these same orders may not be modified unless
there is a substantial change in circumstances and it is presumed that the current orders are in the
best interest of the child.

Who would be opposed to this legislation? Although I do not know for sure, it may be that the
legislation may be disfavored by the social workers and supervisors who conduct these studies,
either as county employees or as members of separate entities, especially mediation, who are
contracted with by the counties. It may be that these staff would be opposed to having to be
available to appear in court.

I raised this issue at a hearing in the Senate on the bill recodifying Chapter 767 last session, and it
is my recollection that the counties association did not have a problem with this proposal,
although I don’t speak for them.

The Senate committee did not want to adopt this amendment at the time, because it amounted to
a substantive change to a bill that was supposed to be more technical in nature.

While the interest of the staff of the county, family court counseling, mediation, or other entity
contracted with -- with respect to the time involved in these proceedings — may be of some
consideration, the profound interests of the parents and the children at stake in these proceedings
far outweighs those concerns

In the end, this is just a matter of simple fairness.

Thank you for your consideration of this proposal. If you are interested in introducing this
legislation, we will be more than happy to testify and provide whatever help would like.

Sincerely,

AL f%&@fam

Robert J. Andersen
Staff Attorney
(608) 256-3304 x 106

Ij a@;eb‘aia(:uun Org
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session will cause undue hardship or would endanger the health
or safety of one of the parties and the bases on which the court may
make its determination.

(b) If both parties to any action affecting the family wish to
have joint legal custody of a child, either party may request that
the court refer the parties to the director of family court services
for assistance in resolving any problem relating to joint legal cus-
tody and physical placement of the child. Upon request, the court
shall so refer the parties.

(c) A person who is awarded periods of physical placement or
achild of that person, a person with visitation rights, or a person
with physical custody of a child may notify a circuit court com-
missioner of any problem he or she has relating to any of these
matters. Upon notification, the circuit court commissioner may
refer any person involved in the matter to the director of family
court services for assistance in reso}ving the problem.

(6) ACTION UPON REFERRAL. {a) Whenever a court refers a
party to the director of family court services for possible medi-
ation, the director shall assign a mediator to the case. The media-
tor shall provide mediation if he or she determines that it is appro-
priate. - If the -mediator determines: that mediation is not
appropiiate, he or she shall so notify the court. ' Whenever a court
refers a party to the director of family court services for any other
family court service, the director shall take appropriate action to
provide the service.

{b) Any intake form that the family caurt services requires the
parties to complete before commencement of mediation shall ask
each party whether either of the parties has engaged in interspou-
sal battery, as described in 5. 940.19 or 940.20 (1m), or domestic
abuse, as defined in 5. 813.12.(1) (am).

(7) Private MEDIATOR. The parties to any action affecung the
fam;iy may, at their own expense, receive mediation services from
a mediator other than one who provides services under sub. (3).
Parties who receive services from a mediator under this subsec-
tion shall sign and file with the director of family court services
and with the court a written notice stating the mediator’s name and
the date of the first meeting with the mediator.

{B) INITIAL SESSION OF MEDIATION REQUIRED. (a) Except as
provided in par.(b); in any action affecting the family, including
an action for revision of judgment or order under's. 767.451 or
767.59, in which it appears that legal custody or physical place-
ment is contested, the parties shall attend at least one session with
a mediator assigned under sub. (6) {(a) or contracted with under
sub. (7) and, if the parties and the mediator determine that contin-
ved mediation is appropriate, no court may hold a trial of or a final
hearing on legal custody or physical placement until after medi-
ation is completed or terminated.

(b) Acourt may, in its discretion, hold a trial or hearing without
requiring attendance at the session under par. (a) if the court finds
that attending the session will cause undue hardship or would
endanger the health or safety of one of the parties. In making its
determination of whether attendance at the session would endan-
ger the heaith or safety of one of the parties, the court shall con-
sider gvidence of the following:

1. That a party engaged in abuse, as defined in 5. 813.122 (1)
(a}, of the child, as defined in's. 48.02 (2.

2. Interspousal battery as-described under s. 940.19 0r 940,20
(1) or domestic abuse as defined in s, 813.12 (1) {(am).

3. That either party has a significant problem with alcohol or
drug abuse.

4. Any other evidence indicating that a party’s health or safety
will be endangered by attending the session. '

{c) The initial session under par. (a) shall be a screening and
evaluation mediation session, including screening for domestic
abuse, o determine whether mediation is appropriate and whether
both parties wish 1o’ continue in mediation.

{8} Promgreep 1SSURS I MEDIATION. If mediation is provided
by a mediator asstgned under sub. (63 {a), no issue relating to prop-

ACTIONS AFFECTING THE FAMILY 767.405

erty division, maintenance, or child support may be considered
during the mediation unless all of the following apply:
(a) The property division, maintenance or child support issue

- is directly related to the legal custody or physical placement issue.

(by The parties agree in writing to consider the property divi-
sion, maintenance or child support issue.

(10) PowERS AND DUTIES OF MEDIATOR. A mediator assigned
under sub. (6) (a) shall be guided by the best interest of the child
and may do any of the following, at his or her discretion:

(a) Include the counsel of any party or any appointed guardian
ad litem in the mediation.

(b) Interview any child of the parties, with or without a party
present.

(c) Require a party to provide written dxsclssure of facts relat-
ing to any legal custody or physical placement issue addressed in
mediation, including any financial issue permitted to be consid-
ered.

(d) Suspend mediation when necessary to enable a party to
obtain an appropriate court order or appropriate therapy. -

(e) Terminate mediation if a party does not cooperate or if
mediation is not appropriate or if any of the following facts exist:

1. There is evidence that a party engaged in abuse, as defined
ins: 813.122 (1)4a), of the child, as defined in 5. 48.02 (2).

2. "There is evidence of interspousal battery as described
under 8. 940.19 or 940.20 {1m)or domestic abuse as defined in s.
813.12 (1) (am).

3. Either party has a significant problem with alcohol or drug
abuse.

4. Other evidence which indicates one of the parties’ health
or safety will be endangered if mediation is not terminated.

{12) MEDIATION AGREEMENT. {a) Any agreement that resolves
issues of legal custody or periods of physical placement between
the parties and that is reached as a result of mediation under this
section shall be prepared in writing, reviewed by the attorney, if
any, for each party and by any appointed guardian ad litem, and
submitted to the court to be included in the court order as a stipula-
tion. “Any reviewing attorney or guardian ad litem shall certify on
the mediation agreement that he or she reviewed it, and the guard-
ian ad litem; if any, shall comment on the agreement based on the
best interest of the child. The mediator shall certify that the writ-
ten mediation agreement accurately reflects the agreement made
between the parties. The court may approve or reject the agree-
ment, based on the best interest of the child. The court shall state
in writing its reasons for rejecting an agreement.

(b) If after mediation under this section the parties do not reach
agreement on legal custody or periods of physical placement, the
parties or the mediator shall so notify the eourt. Except as pro-
vided in 5. 767.407 {1y (am), the court shall promptly appoint a
guardian ad litem under s. 767.407. Regardless of whether the
court appoints a guardian ad litem, the court shall, if appropriate,
refer the matter for a legal.custody or physical placement study
under sub. (14). If the parties come to agreement on legal custody
or physical placement after the matter has been referred for a
study, the study shall be terminated. - The parties may return {0
mediation at any time before any trial of or final hearing on legal
custody or periods of physical placement. If the parties return to
mediation, the county shall collect any applicable fee under s.
814.615.

{13} Powers oF court. Except as provided in sub. (8), refer-
ring parties to mediation under this section does not affect the
power of the court to make any necessary order refating to the par-
ties during the course of the mediation.

(14) LEGAL CUSTODY AND PHYSICAL PLACEMENT STUDY. (2) A
county or 2 or more contignous counties shall provide legal cus-
tody and physical placement study services. ‘The county or coun-
ties may elect to provide these services by any of the means set
forth in sub. (3) with respect to mediation. Regardless of whether
a county 50 clects, whenever legal custody or physical placement

B




767.405 ACTIONS AFFECTING THE FAMILY

of a minor child is contested and mediation under this section is
not used or does not result in agreement between the parties, or at
any other time the court considers it appropriate, the court may
order a person or entity designated by the county to investigate the
following matters relating to the parties:

1. The conditions of the child’s home.

2. Each party’s performance of parental duties and responsi-
bilities relating to the child.

2m. Whether either party has engaged in interspousal battery,
as described in 5. 940.19 or 940.20 (1m), or domestic abuse, as
defined in s. 813.12 (1) (am).

3. Any other matter relevant to the best interest of the child.

{(b) The person or entity investigating the parties under par. (a)
shall complete the investigation and submit the results to the court.
The court shall make the results available to both parties. The
report shall be a part of the record in the action unless the court
orders otherwise.

{c) No person who provided mediation to the parties under this
section may investigate the parties under this subsection unless
each party personally so consents by written stipulation after
mediation has ended and after receiving notice from the person
who provided mediation that consent waives the inadmissibility
of communications in mediation under s. 904.085.

History: 1987 a. 355; 1989 a. 56; 1991 a. 269; Sup. Ct. Order No, 93~03, 179 Wis.
2d xv; 1995 a. 275, 343; 1999 a. 9; 2001 a. 61, 109; 2003 a. 130; 2005 a. 443 ss. 8,
56, 57, 181; Stats. 2005 5. 767.405.

NOTE: 1987 Wis. Act 355, which created this section, contains explanatory
notes.

NOTE: 2005 Wis. Act 443, which affected this section, contains explanatory
notes, '

Judicial Council Note, 1993. Subsections (5) (a) and (14) (¢) are amended
because the rule of inadmissibility under s. 904.085 is not a privilege; it is waivable
only if the parties stipulate that the mediator may conduct the custody investigation.

767.407 Guardian ad litem for minor children.
(1) ApPOINTMENT. (a) The court shall appoint a guardian ad fitem
for a minor child in any action affecting the family if any of the
following conditions exists:

1. The court has reason for special concern as to the welfare
of a minor child.

2. Except as provided in par. (am), the legal custody or physi-
cal placement of the child is contested.

(am) The court is not required to appoint a guardian ad litem

under par. (a) 2. if all of the following apply:

1. Legal custody or physical placement is contested in an
action to modify legal custody or physical placement under s.
767.451 or 767.481.

2. The modification sought would not substantially alter the
amount of time that a parent may spend with his or her child.

3. The court determines any of the following:

a. That the appointment of a guardian ad litem will not assist
the court in the determination regarding legal custody or physical
placement because the facts or circumstances of the case make the
likely determination clear.

b. That a party seeks the appointment of a guardian ad litem
solely for a tactical purpose, or for the sole purpose of delay, and
not for a purpose that is in the best interest of the child.

{b) The court may appoint a guardian ad litem for a minor child
in any action affecting the family if the child’s legal custody or
physical placement is stipuldted to be with any person or agency
other than a parent of the child or. if at the time of the action, the
child is in the legal custody of, or physically placed with. any per-
son or agency other than the child’s parent by prior order or by
stipulation in this or any other action.

(c) The attorney responsible for support enforcement under s.
59.53 (6} {(a) may request that the court appoint a guardian ad litem
to bring an action or motion on behalf of a minor who is a nonmari-
tal child whose paternity has not been acknowledged under s.
767.805 (1) or a substantially similar law of another state or adju-
dicated for the purpose of determining the paternity of the child,

05-06 Wis. Stats. 1386

and the court shall appoint a guardian ad litem, if any of the fo.
lowing applies:

1. Aid is provided under s. 46.261, 48.57 (3m) or (3p), 4919
or 49.45 on behalf of the child, or benefits are provided 10 the
child’s custodial parent under ss. 49.141 t0 49.161, but the State
and its delegate under s. 49.22 (7) are barred by a statute of limita.
tions from commencing an action under s. 767.80 on behalf of the
child.

2. An application for legal services has been filed with the
child support program under s. 49.22 on behalf of the child, by the
state and its delegate under s. 49.22 (7) are barred by a stanye of
limitations from commencing an action under s. 767.80 on behalf
of the child.

(d) A guardian ad litem appointed under par. (c) shal bring an
action or motion for the determination of the child’s paternity if
the guardian ad litem determines that the determination of the
child’s paternity is in the child’s best interest.

(e) Nothing in this subsection prohibits the court from makine
a temporary order under s. 767.225 that concerns the child before
a guardian ad litem is appointed or before the guardian ad litem
has made a recommendation to the court, if the court determines
that the temporary order is in the best interest of the child,

(2) TiMEFOR APPOINTMENT.. The court shall appoint a guardian
ad litem under sub. (1) (a) 1. or (b) whenever the court deems i
appropriate. The court shall appoint a guardian ad litem under
sub. (1) (2) 2. at the time specified in s. 767.405 (12) (b), unless
upon motion by a party or its own motion the court determines that
earlier appointment is necessary.

(3) QuALIFICATIONS. The guardian ad litem shall be an attor-
ney admitted to practice in this state. No person who is an inter-
ested party in a proceeding, appears as counsel in a proceeding on
behalf of any party or is a relative or representative of an interested
party may be appointed guardian ad litem in that proceeding.

(4) ResponsiBiLITIES. The guardian ad litem shall be an advo-
cate for the best interests of a minor child as to paternity, legal cus-
tody, physical placement, and support. The guardian ad litem
shall function independently, in the same manner as an attorney
for a party to the action, and shall consider, but shall not be bound
by, the wishes of the minor child or the positions of others as to the
best interests of the minor child. The guardian ad litem shall con-
sider the factors under s. 767.41 (5) (am), subject to s. 767.41 (5)
(bmy), and custody studies under s. 767.405 (14). The guardian ad
litem shall investigate whether there is evidence that either parent
has engaged in interspousal battery, as described in s. 940.19 or
940.20 (1m), or domestic abuse, as defined in s. 813.12 (1) (am),
and shall report to the court on the results of the investigation. The
guardian ad litem shall review and comment to the court on any
mediation agreement and stipulation made under s. 767.405 (12)
and on any parenting plan filed under s. 767.41 (Im). Unless the
child otherwise requests, the guardian ad litem shall communicate
to the court the wishes of the child as to the child’s legal custgdy
or physical placement under s. 767.41 (5) (am) 2. The guardian
ad litem has none of the rights or duties of a general guardian.

(4m) Status HEARING. (a) Subject to par. (b), at any time after
120 days after a guardian ad litem is appointed under this section,
a party may request that the court schedule a status hearing re{at&d
to the actions taken and work performed by the guardian ad litem
in the matter.

under this subsection is held, request that the court schedule
another status hearing on the actions taken and work pertbrmcd
by the guardian ad litem in the matter.

(5) TERMINATION AND EXTENSION OF ApPOINTMENT The
appointment of a guardian ad litem under sub. (1) terminates upon
the entry of the court’s final order or upon the termination of any
appeal in which the guardian ad litem participates. The guardmvn
ad litem may appeal, may participate in an appeal or may do per-
ther. If an appeal is taken by any party and the guardian ad Hem
chooses not to participate in that appeal, he or she shall file with
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ANAcT! .;relating to: offering and admitting custody studies in accordance with
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the rules of evidence!

Analysis by the Legislative Reference Bureau

Under current law, in an action affecting the family, such as a divorce, if there
is a minor child and the parties do not agree on legal custody or physical placement,
the parties must be referred to mediation to attempt to resolve the contested issues.
The court may order a person or entity designated by the county to conduct a legal
custody or physical placement study to investigate such issues as the conditions of
the child’s home, the parties’ performance of parental duties, and whether either
party has engaged in domestic abuse” The report that results from the study is
submitted to the court, with copies to the partles and made a part of the record of
the action¥ This bill requires that/lf the report is to be made a ;‘)?rt of the record, it
be offered and received in accordance with the rules of evidence? Consequently, the
parties would have the opportunity to question the person who conducted the study
and made the report with respect to any state Jnents, conclusions, or
recommendations that the person includes in the report.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 767.405 (14) (b) of the statutes is amended to read:

i
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SECTION 1

767.405 (14) (b) The person or entity investigating the parties under par. (a)
shall complete the investigation and submit the results to the court. The court shall

make the results available to both parties. The report shall be a part of the record

in the action unless the court orders otherwise. If the report is to be made a part of

the record, it shall be offered and received in accordance with the rules of evidence.‘/

History: 1987 a. 355; 1989 a. 56; 1991 a. 269; Sup. Ct. Order No. 93-03, 179 Wis. 2d xv; 1995 a. 275, 343; 1999 a. 9; 2001 a. 61, 109; 2003 a. 130; 2005 a. 443 ss. 8, 56,
57, 181; Stats. 2005 s. 767.405.

(END)



Kahler, Pam

From: Griffiths, Terri

Sent: Thursday, March 15, 2007 2:04 PM

To: Kahler, Pam

Subject: Draft Change

Attachments: 07-19031 Custody studies Legal Action of WI.pdf

07-19031 Custody
studies Legal...

Pam,
We need the following change to LRB 1903. It is a reversal of the sentences.

So the LRB . draft would be changed as follows:

767.405 (14) (b) The person or entity investigating the parties under par. (a) shall
complete the investigation and submit the results to the court. The court shall make the
results available to both parties. If the report is to be made a part ofthe record, it
shall be offered and received in accordance with the rules of evidence. The report shall
be a part of the record in the action unless the court orders otherwise.

Thanks.

Tervi S. Griffiths

Office of Rep. SherylAlbers
266-8531

877-947-0050
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1 AN ACT to amend 767.405 (14) (b) of the statutes; relating to: offering and
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2 admitting custody studies in accordance with the rules of evidence.

Analysis by the Legislative Reference Bureau

Under current law, in an action affecting the family, such as a divorce, if there
is a minor child and the parties do not agree on legal custody or physical placement,
the parties must be referred to mediation to attempt to resolve the contested issues.
The court may order a person or entity designated by the county to conduct a legal
custody or physical placement study to investigate such issues as the conditions of
the child’s home, the parties’ performance of parental duties, and whether either
party has engaged in domestic abuse. The report that results from the study is

submitted to the court, with copies to the parties, and made a part of the record of

~f‘~"””ﬂ‘i’é”é‘éfi')?)This bill requires that, if the report is to be made a part of the record, it

be offered and received in accordance with the rules of evidence. Consequently, the

parties would have the opportunity to question the person who conducted the study

and made the report with respect to any statements, conclusions, or
recommendations that the person includes in the report.

o Mens re ot ordona T

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

3 SEcTION 1. 767.405 (14) (b) of the statutes is amended to read:
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SEcTION 1

767.405 (14) (b) The person or entity investigating the parties under par. (a)

shall complete the investigation and submit the rggglts to the court. The court shall

make the results available to both parties.| The report shall be a part of the record

in the action unless the court orders otherwise?, f tfxe report is to be made a part of >
//WW e

/" the record, it shall be offered and received in accordance with the rules of evidence.

H

(END)



Duerst, Christina

From: Griffiths, Terri

Sent: Monday, April 02, 2007 4:17 PM

To: LRB.Legal

Subject: Draft Review: LRB 07-1903/2 Topic: Reports of custody and physical placement
studies

Please Jacket LRB 07-1903/2 for the ASSEMBLY.



